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IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff-Respondent,
v.
EZEIKEL ZEBEROIA WARD,
Defendant-Appellant.

NO. 37265

RESPONDENT'S BRIEF

Issue
Must Ward’s appeal from his judgment of conviction be dismissed as untimely?

Ward’s Appeal Should Be Dismissed Because It Is Untimely
On September 6, 2007, the state charged Ward with possession of a controlled
substance. (R., pp.22-23.) Ward pled guilty and the district court transferred his case
to Drug Court. (R., pp. 35-36, 39-42.) Approximately 15 months later, the state filed a
motion to discharge Ward from drug court for ongoing noncompliance. (R., pp.52-56.)
Ward subsequently withdrew from the Drug Court program. (R., pp.57-59.) The district
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court imposed a unified sentence of five years, with two years fixed, and retained
jurisdiction for 180 days “for evaluative purposes only.” (R., pp.63-66.) The judgment of
conviction was entered on May 14, 2009, and the period of retained jurisdiction expired
on November 10, 2009. (R., pp.63-66.) On November 18, 2009, the district court held
a rider review hearing. (R., pp.68-69.) The district court entered an order relinquishing
jurisdiction on November 19, 2009. (R., pp.70-72.) Ward filed a notice of appeal 41
days later, on December 30, 2009. (R., pp.74-76, 78-81.)
Ward appeals “from the Judgment of Conviction,” asserting that his sentence is
excessive in light of his status as a first-time felon, difficult childhood, physical
limitations, mental health issues, substance abuse, and participation in the retained
jurisdiction program. (Appellant’s brief, pp.3-7.) Ward failed to file his notice of appeal
within the time prescribed by I.A.R. 14(a) and, as such, his appeal from his judgment of
conviction should therefore be dismissed as untimely.

Idaho Appellate Rule 14(a)

requires an appellant to file a notice of appeal within 42 days from the entry of judgment
or order from which the appeal is taken. The rule enlarges the time to file an appeal in a
criminal case “by the length of time the district court actually retains jurisdiction”
pursuant to Idaho Code Section 19-2601(4).

I.A.R. 14(a).

The requirement of

perfecting an appeal within the 42-day time period is jurisdictional, and any appeal
taken after expiration of the filing period must be dismissed. I.A.R. 21 (failure to file a
notice of appeal within time limits prescribed by appellate rules is jurisdictional and
requires automatic dismissal of the appeal).
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In this case, Ward’s appeal from his judgment of conviction is untimely. 1 As
acknowledged by Ward on appeal, the period of retained jurisdiction expired on
November 10, 2009, 180 days after judgment was entered.

Because I.A.R. 14(a)

enlarges the time to appeal from a judgment of conviction only “by the length of time the
district court actually retains jurisdiction,” Ward’s 42-day time limit for filing an appeal
from the judgment of conviction began to run at the end of the retained jurisdiction
review period, on November 10, 2009. Ward did not file his notice of appeal until
December 30, 2009, 50 days after the expiration of the retained jurisdiction period.
Because Ward did not timely appeal from the judgment of conviction, he cannot now
challenge his original sentence in this case as excessive, and his appeal from the
judgment of conviction should be dismissed as untimely.

Conclusion
The state respectfully requests this Court to dismiss Ward’s appeal from his
judgment of conviction as untimely.
DATED this 2nd day of September, 2010.

/s/______________________________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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Ward’s appeal is timely from the district court’s order relinquishing jurisdiction;
however, he does not challenge the order relinquishing jurisdiction on appeal.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 2nd day of September, 2010, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
DIANE M. WALKER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/______________________________
LORI A. FLEMING
Deputy Attorney General
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